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CARLSON, JUSTICE, FOR THE COURT:
1.  RantiffsMichad and Alice Marie Sdtsand SAts Funerd Home, Inc. goped from the judgment
of the trid court which dismissed, with prgudice, their lavsuit againg Guif Nationd Life Insurance Co.,

Phillip Duncan, Stan Howel, William McDondd and Prentiss Funerd Directors, Inc. dlb/a Booneville



Funerd Home, pursuanttoMiss. R. Civ. P. 37, whenthey failed to submit to thelr depostionsasprevioudy
ordered by thetrid court. Because wefind no abuse of discretion in the entry of thisorder of dismiss,
we afirm the judgment of the Circuit Court of the Frgt Judidd Didrict of Hinds Courtty.

FACTSAND PROCEEDINGS
IN THE TRIAL COURT

2.  Thefdlowing Satement of fadtsistaken verbatim from one of our prior opinionsin thislitigation,
Saltsv. Gulf National LifeIns. Co. 849 So.2d 848 (Miss. 2002):

On January 30, 1990, Michad Sdts, Alice Marie Sdits, and SAts Funerd Home,
Inc. ("the Sits") and Gulf Nationd Life Insurance Company ("Gulf Nationd") entered into
anexdugvewritten agreement whereby the Sdtsagreed to sl Gulf Nationd lifeand burid
insurancepolicesinthe Tupdo trade areq, particularly in Prentiss County, Missssppi. On
June 28, 1996, the Sdtsfiled acomplaint in the Hinds County Circuit Court, First Judiciad
Digrict, dleging that Gulf Nationd, d/l/a Sdected Funerd Insurance Compary, hed
denied the exdusivity of their agresment and entered into conflicting contractswith others
Ultimately seven defendants were named and, after two and a haf years of discovery
disputes and an interlocutory gpped to this Court on the question of venuet, the Hinds
County Circuit Court granted Guif Nationd's motion to digmiss on the grounds that the
Sdts hed willfully faled to comply with the court's order to submit to depostions on
February 2-3, 2000. Aggrieved by thet order, the SAlts gppeded, assarting as their sole
assgmat of error that it was an ause of discretion for the trid court to grant Gulf
Nationd'smationto digmiss... . .

On July 17, 2000, ater four years of procedurd turmoil punctuated by
innumerable examplesof fallureto communicate, with eech Sdeblaming theother, thiscase
came before the Hinds County Circuit Court for hearing on Gulf Nationd's motion to
dismisswhich dleged that the Sdts repeatedly attempted to thwart discovery and falled to
comply with court orders. Argument was heard from atorneys representing the SAts, as
wdl as atorneys representing defendants Gulf Nationd, Jeremiah OKeefe, Booneville
Funerd Home, Phillip Duncan and "a couple of more individuds named as defendants”

1See Saltsv. Gulf Nat'l Lifelns. Co., 743 So.2d 371 (Miss. 1999), in which this Court reversed and
remanded the trial court's order which changed venue to the Prentiss County Circuit Court.
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On December 4, 2000, the Hinds County Circuit Court entered an order of
dignisa onthemation. . ...

Gulf Nationd filed its motion to dismiss on February 11, 2000. On February 28,

2000, defendants Prentiss Funerd Home Directors, Inc., Philip Duncan, William
McDondd, and Stan Howdll filed their joinder in Guif Nationd'smoationtodismiss Named
defendants not participating in the joinder induded Jary O'Kedfe, the CEO of Gulf
Nationd, and the Edate of James C. Maxey (the Presdent of Gulf Nationd, who died
during the procesdings).

The gppdlate record shows no filings by defendants other than Gulf Nationd
between February 28, 2000, and December 4, 2000, when the mation to dismiss was
granted. Asis gpparent, the order of dismissal mentioned no other defendants Nothing in
the record before the Court indicates a Rule 54(b) cartification of the order of dismis.

And none of the parties raised this omisson as an issue on goped.

Id. at 849-50. Finding that the order of dismissd “nather explicitly dismissed dl of the defendantsin the
action, nor was it catified as afind judgment under Miss. R. Civ. P. 54(b)," this Court dismissed the
apped because it was nat properly before the Court. 1 d. at 849.

13.  On September 12, 2002, Gulf Nationd Life Insurance Company filed aMation for Clarification
and Entry of Aind Order of Dismis in the drcuit court on the ground thet the plaintiffs hed failed to
cooperate in the discovery of this case Circuit Judge Bobby Delaughter entered a find judgment on
September 16, 2002, dismissing, with prgudice, dl of the plantiffs daims againg dl of the defendants
After the drcuit court denied their maotion to recongder, the plaintiffstimey filed their notice of gpped with
this Court rassng only one issue for congderation: Whether pursuant to Miss R. Civ. P. 37, the Hinds
County Circuit Court abusad itsdiscretion when it dismissad the plaintiffs lawsuit for discovery violaions.

DISCUSSION



4. "Trid courtshave consderablediscretionin discovery mattersand decisionswill not beoverturned
unlessthereisan abuse of discretion.” Robert v. Colson, 729 So.2d 1243, 1245 (Miss. 1999) (citing
Dawkinsv. Redd Pest Control Co., 607 So.2d 1232, 1235 (Miss. 1992)). When this Court reviews
adeddon tha iswithin the trid court's discretion, it mudt firgt determine if the court beow goplied the
correct legd gandard. Scogginsv. Ellzey Beverages, I nc., 743 S0.2d 990, 996 (Miss. 1999). "If the
trid court gpplied the right legd standard, then this Court will affirm atrid court's decison unlessthereis
a'dfinite and firm conviction that the court below committed adear error of judgment in the conduson
it reached upon weighing of rdevant factors™ | d. (dting Pierce v. Heritage Props., I nc., 688 So.2d
1385, 1388 (Miss. 1997) (quoting Cooper v. State Farm Fire & Cas. Co., 568 So.2d 687, 692

(Miss 1990)). Pursuant to Miss. R. Civ. P. 37(b)(2)(C) which dates

00 Srdo gy CuinWHhAdisRd g ifgalyandice dets,oraray vapid gy ogesandagaeikRIs300
or 31(a) to tedtify in behdf of a party falsto obey an order to provide or permit discovery, induding an
order made under subsection () of thisrule, the court inwhich theaction ispending may makesuch orders
in regard to the fallure as are just, and among others the following:

(C) anorder driking out pleadings or partsthereof, or saying further procesdings until the

order isobeyed, or dismissing the action or proceeding or any part thereof, or

rendering ajudgment by default againg the disobedient party. . . .

(emphaas added), atrid judge may, in gopropriate cases, impose the sanction of "dismissng the action or
proceeding or any part thereof." However, this Court has recognized that "'in deciding to impose adradic
sanction as dismisA, the defendant's own dilatory conduct may become ardevant and mitigating factor
if deemed outsde the redm of reasonableness and acceptability.” Palmer v. Biloxi Reg'l Med. Cir .,

Inc., 564 S0.2d 1346, 1370 (Miss. 1990).



%.  Theplantiffsarguethat thetrid court dbused itsdiscretion in dismissing ther action with prgudice
agang Guif Nationd and the other defendants. The plaintiffs contend that counsd for Gulf Nationd
unilateraly scheduled dl hearings and failed to respond to discovery propounded to them in 1997. The
plantiffs sate that they have repeatedly sought the assitance of the Hinds County Circuit Court but have
been unable to have their outstanding mation to compd discovery st for ahearing.

6.  Asaresult of an order Sgned by Circuit Judge W. Swan Y erger, and agreed to by counsd for the
parties, the plaintiffs and other witnesses were to submit to depositions on specified detes in February,
2000; however, the plaintiffsfailed to gopear and be deposed. The plaintiffsargue thet they did not wilfully
fal to comply with the agreed order, but thet they merdy misunderstood the order. The plaintiffsand thar
counsd argue thet the parties intended the order to sate thet if Gulf Nationd failed to turn over to the
plantiffstheir outstanding discovery responses; the plaintiffswould not be obligated to attend the scheduled
depogtions The plantiffs counsd contend that it wasthe fault of Gulf Nationd’s atorneys thet they did
not attend the depostions, and that one of thar atorneys mistakenly signed the agreed order without
conferring with co-counsd; therefore, thetrueintent of dl partieswasnot Sated inthe order. Because Gullf
Nationd did not answer the propounded interrogatories, the plaintiffs atorneys did not dlow them to
submit to the depositions.

7.  Theplantffs argue that the extreme sanction of dismissa wasimproper because the order of the
trid court did not indicate thet lesser sanctions were ever conddered. The plaintiffs aso contend Guif

National was not prejudiced in any way by the plaintiffs continuing the scheduled depogitions



8.  Guf Nationd arguesthetrid court was correct in dismissng the plantiffs dam with prgudice,
assting inter dia

In its order of December 1, 2000, the Hinds County Circuit Court

digmisssdthe SAts damwith prgudiceand dated thet it wasgranting the

moation, “for thereasonsand arguments sat forth by [Gulf Nationd].” The

reasons adopted by the lower court indude the procedurd higtory of the

lavsuit demondrating the Six (6) previous atemptsthet Gulf Nationd hed

made to take the depogtions of the Sdlts and the fact thet the Sdlts hed

violated a court order. Under these circumstances, the court dearly hed

authority to dismissthe SAts case pursuant to Rule 37.
Guif Nationd arguesthe plantiffs counsd wasfully aware of the contents of the agreed order becausethey
mede numerous changes to the order before ggning it. Counsd for the plaintiffs dso filed amoation for a
protective order to prevent the plaintiffsfromhaving to submit to adepogition on the scheduled dateslisted
in the order; therefore, counsd was aware that the plaintiffs attendance had been required by the dreuit
court.
9.  GufNationd contendsthetrid court did consder dl possble sanctions The order sated thet the
trid judge was rdying ondl arguments st forth in Gulf Nationd's Mation to Dismiss, Memorandum Brief
insupport of themation and the Rebuttd in support of themotion. In Gulf Nationd'smationto dismiss Gulf
Nationa asked the trid court to condder other sanctions in the dterndtive; therefore, the trid court
congdered other sanctions and rgjected those sanctionsin favor of dismissd with prgudice. Gulf Nationd
aso aguesthat it was subdantidly and maeridly prgudiced by the plaintiffs repested attemptsto thwart

the discovery process.



110. Theorder, entered on January 24, 2000, which was sgned by Judge Y erger, and agreed to and
gpproved by oneof theatorneysfor the plaintiffs andfor Gulf Nationd, dearly and unequivocdly directed
inter dia, that:

depaoditions of the Alantiffsand other witnessesheregfter noticed shall take placebeginning
February 2, 2000, and continue from day to day through February 4, 2000, until
completed. In addition, the week of February 7, 2000 shall be set asde for the taking of
depogtions in this case. The time and place of the depostions shdl be agreed upon
between the parties.

During the hearing on Gulf Nationd's Mation to Dismiss which was held on July 17, 2000, Circuit Judge
Brdand Hilburn presding, the plaintiffs again argued thet they did not submit to the scheduled depositions
because Guif Nationd had not fully answered their discovery requests. A review of the transcript of this
hearing reveds the falowing:

BY THECOURT:  Mr. Wesatherly, | want to ask you one question. I'm having
difficulty following your argument that discovery isnot
complete and that you are, therefore, not prepared for
a deposition of your clients. I'm having a struggle with
how that varies or nullifies the effect of a court order
that you would submit to a deposition.

WEATHERLY: Wal, Judge, the crux of it isthet this discovery is something thet
we would need to prepare them for the depogtion because it's
gaing to contain documentsthat we bdievewould havealat todo
with ther counterdams againg Mr. and Ms. Sdlts, and we need
to have those documents to properly prepare them. The court
order should have dso contained a sentence that sad thet there
were numerous discussons about, yes wewill agreeto February
2nd if you answer our discovery prior to that date, and that was
my eror inthat regard thet | Sgned thet order. | thought thet Mr.
Sawyer and Mr. Helman hed everything agreed to and that thet
metter would be teken care of.



The discovery was not answered, and that was the besis for the
moationto continuethe depodition that wasfiled January 314; thet
they've not answered the discovery , and so | hope I'veanswered
you.

BY THECOURT: | still don't follow your logic of how you're able to use
thisasareason for not abiding by the directives of the
Court. Those catanly should have been arguments that were
raised prior to the execution of this order or @ther it's Something
that should have been brought to the Court's atention where this
order would have beenvacated by the Judge, butl have a real
struggle with your unilaterally deciding you're not
going to comply with what is seemingly a very clear
provision of the order.

*kkkkk

| have never heard of filing a motion asbeing arelease
from the mandate of an order unless that motion is
heard and a decision is made. That's the problem that
I'm having.

| undersand your arguments and your complications thet you're
representing to the Court resullt from not having discovery, butwe
still get to the point that there was an order in force
which was never changed.

(empheds added). Judge Hilburn could not have made it any dearer — reasons and/or excuses
notwithstlanding, counsd never offered Judge Hilburn any plausible reason to judtify ignoring acourt order.
11. Atthissame hearing, Mr. Helman, counsd for Gulf Nationd, tedtified thet dl discovery hed been
produced to the plantiffs attorneys.
BY HEILMAN: The documents have been produced. | don't have any questionin
my mind about thet. If Mr. Sawyer doesnt have them and Mr.

Weetherly doesn't have them, | don't have adue. Mr. and Ms
Sts lavyer somewhere out there will have them.



Congdering the arguments of counsd presented during the hearing and briefs submitted in support of the
moation, thetria court quite gppropriatey granted Gulf Nationd'smotion and dismissed, with prgudice, the
plantiffs action againg dl defendants.

112. InPiercev. Heritage Properties, Inc., 688 So. 2d 1385 (Miss. 1997), this Court adopted
the holding of the United States Court of Appedsfor the FAfth CircuitinBatson v. Neal Spelce Assocs.,

Inc., 765 F.2d 511 (5th Cir. 1985), which determined the appropriateness of dismissa asasanctionfor

falure to meke discovary:.
Hrd, digmisA isauthorized only when thefalure to comply with the court's order resuilts
fromwilfulness or bed fath, and nat fromtheinability to comply. Dismissl is proper only
in gtuaion [9c] where the deterrent vaue of Rule 37 cannot be subgtantidly achieved by
the use of less dragtic sanctions. Ancther congderation is whether the other party's
preparation for trid was subgtantidly prejudiced. Findly, dismissd may be ingppropricte
when neglect is planly attributable to an atorney rather than a blamdess dient, or when
a paty's smple negligence is grounded in confusion or Sncere misunderganding of the
court'sorders.
Pierce, 688 S0.2d a 1389 (quoting Batson, 765 F.2d a 514 (citations omitted)).
113. InPierce, thisCourt afirmed thetrid court'sdigmissa with prgudice after finding thet "thetrid
court'ssanction againg Pierce waswarranted to protect theintegrity of thejudicid processdueto Pierces
abuse of the discovery process and presentation of fase testimony.” 688 So.2d a 1387. This Court
determined Pierces conduct of willfully concedling the fact thet ancther person was present when shewas

injured condituted bed faith. 1d. a 1390. The Court aso hdd that "there is no requirement that the
defendant be substantidly prejudiced by the absence of evidence™ 1d. a 1391. Finding no abuse of

discretion by thetrid court, this Court affirmed the trid court'sdismissd. | d. at 1392



114. InScogginsv. Ellzey Beverages, I nc., 743 So. 2d 990 (Miss. 1999), this Court affirmed the
trid court'sdismissa pursuant to Miss. R. Civ. P. 37, finding that Scoggins hed repestedly misrepresented
her medicd higory. Thetrid court, recognizing its duty to impose the leest svere sanction available and
congdering dl avallable sanctions, found "'no other sanction that would accomplish the purposefor which
the sanction isimposad.™ 1d. a 993 (ating thetrid court). Following the holding of Pierce, the Court
determined thet thetrid court did not abuseitsdiscretion in finding “that Scogginssfailure to comply with
Blizey's discovery requestswas willful and that Scogginss atempts to explan her misconduct were not
credible were supported by subgtantia evidenceintherecord.” | d. a 996. Therefore, thisCourt affirmed
the dismissal by thetrid court. 1 d.

115.  InWood v. Biloxi Public School District, 757 So. 2d 190 (Miss. 2000), wereversed thetrid
court'sdismiss finding that the case was diginguishable from Scoggins and Pierce, in that the "trid
court'sruling[was] basad upon asingl e dleged untruthful reponseinaninterrogatory.” 757 So.2d at 191
(empheds added). We dso determined that it was "not established that Wood knowingly mede afdse
datement andit [wag] certainly not established thet he submitted apattern of fal seresponsesunder thefects
here, and gpply[ing] our precedent case law, other more gppropriate sanctions should be considered by
thelower court.” 1d. a 191-92. Therefore, wereversed the dismissal and remanded the casefor trid. | d.
a 195.

116. InGilbert v. Wal-Mart Stores, Inc., 749 So. 2d 361 (Miss. Ct. App. 1999), the Court of
Appedss dfirmed the trid court's dismissd with prgudice after Gilbert failed to gppear a his depogtion.

The Court of Appeds found Gilbert's actions to be willful, in bad faith and prgudicd to Wa-Mart's
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preparetion for trid. 1d. a 366. After recaiving natice of his dgpodtion from Wa-Mart, Gilbert, in
resoonse, maled alis of demandsto be met before he would consent to having his deposition taken. | d.
a 363. Wd-Mart did not comply with Gilbert's demands; therefore, Gilbert did not gopear for his
scheduled depostion. | d. Wa-Mart immediady filed amoation for sasnctions | d. Thetrid court entered
anorder which stated, inter dia, if Gilbert did not gopear for his scheduled deposition, " this Court, without
necessity of further natice to plaintiff, will enter an order fully and findly dismissing the Complant and dll
partiestothisactionwithprgudice™ 1 d. (ating thetrid court'sOrder). After Wa-Mart rencticed Gilbert's
deposition, once again Gilbert failed to gopear. Thetrid court then dismissed the action with prgjudice.
Finding that the trid court's dismissa was not an abuse of discretion and was within the bounds of Miss
R. Civ. P. 37, the Court of Appedls affirmed the decison of thetrid court. 1 d. at 366.
17.  Of paticular import isour recent decsoninBowie v. Montfort Jones Memorial Hospital,
861 S0.2d 1037 (Miss. 2003). In Bowie, thetrid judge granted summary judgment for the defendants
inamedica mapractice case, after the plantiffs failed to comply with the trid court discovery order
concerning timdy designation of expert witnesses. Without this expert designation and affidavit, the
plantiffs were unable to make out a prima facie case of medicad mdpractice sufficient to withstand a
summary judgment mation. | d. a 1040. Enrouteto upholdingthetrid court’ sgrant of summeary judgment
for failure to comply with the discovery order, we dated inter dia

Our trid judges are aforded condderable discretion in managing the pre-trid discovery

processinthar courts induding theentry of scheduling orderssetting out variousdeedlines

to assure orderly pre-trid preparaion resulting intimely digoosition of thecases Our trid
judges ds0 have aright to expect compliance with their orders, and when parties and/or

11



atormeysfall to adhere to the provisions of these orders, they should be prepared to do
S0 a their own peril (ctations omitted).

kkhkkkkkkkkk

While theend resullt intoday’ s case may gppear to be harsh, litigants must understand thet
thereis an obligation to timely comply with the orders of our trid courts.

861 So0.2d at 1042-43.

118.  Returning to today’s case, the plaintiffsfiled thar initid complaint againg Guif Nationd and other
defendantsin 1996. After thetrid court was made aware of the problems with scheduling depositions it
entered an order setting the depogtionsof theplaintiffsfor February 2, 2000. Whether it wasther decison
or on advice from their atorneys, the plaintiffs choseto disregard the order and did not submit themsdves
for thair scheduled depositions. Thiswasawillful falureto comply with the court'sorder. By nat being adle
to teke the deposition of the plaintiffs, the defendants trid preparation has been substantialy prejudiced.
Miss R. Civ. P. 37(b)(2)(C) providesinter diathet if adeponent failsto gopeer for adepogtion after being
directed by the trid court to do o, the trid court may dismissthe action. Thisis exactly what hgppened
in the case sub judice. Therefore, this Court findsthet thetrid court'sdismissd of the plaintiffs action was
within its exercise of discretion under the provisons of Miss. R. Civ. P. 37(b)(2)(C). To hald otherwise
would render this provison of the rule meeningless and one which we should smply judicdly dorogete if
it isnot going to be enforced. A rulewhich isnot enforced isno rule a dl.

CONCLUSION

719. Thetrid court did not abuseits discretion in dismissing the plaintiffs action againg al defendants
with prejudice. Therefore, the judgment of the Circuit Court of the FHrst Judicid Didtrict of Hinds County

isafirmed.
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120. AFFIRMED.

SMITH, CJ., COBB, P.J.,, AND EASLEY, J., CONCUR. DICKINSON, J.,
DISSENTSWITH SEPARATEWRITTEN OPINION JOINED BY WALLER,P.J. DIAZ,
GRAVESAND RANDOLPH, JJ., NOT PARTICIPATING.

DICKINSON, JUSTICE, DISSENTING:

121. Inthe case before us, the Ingle quedtion is whether the plaintiffs lawsuit should have been
dismissed, with prgudice, because of percaived misdesds of plaintiffs counsd. Because of my respect
for the wisdom and opinions of those with whom | disagres, | have revigted the question and carefully
reexamined my own opinions. Stll, | find it impossble to conclude thet the mgority has reeched the
correct condusion. | therefore respectfully dissent.

122.  Itisdamed by themgority, and supported by the record, thet the depogtion of the plaintiffswere
set by order of the court and  the plaintiffs falled to gopear. Plantiffs counsd dams there was an
underganding in placethat, prior to the deposition, defendants counsd would produce certain documents
which were overdue in discovery and thet the documents were not produced. Defense counsd, the trid
court, and the mgority of this Court, reply thet counsd is not freeto ignore acourt order and thet absent
aprotective order, the plaintiffs should have atended. Since the plaintiff failed to attend without leave of
court, they should be punished.

123.  Whilel do nat deny it, | am nat prepared to say thet the sanction fitsthe infraction under thefacts
in the record and contralling law. This becomes more dear upon review of the authorities ated by the
mgority, which indicate that dismissd, with prgudice, is an extreme sanction, gppropriate in cases of the
mogt egregious conduct.
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24. Themgority dtesPiercev. Heritage Properties, Inc., supra, inwhichthisCourt agreed thet
“digmisd is proper only in Stuation (39¢) where the deterrent vaue of Rule 37 cannot be subgantidly
achieved by the use of less dradtic sanctions” Pierce further indructs us that “dismissd may be
ingppropriatewhen neglect isplainly attributableto an atorney rather thanablamdessdient....” Pierce,
6838 So. 2d 1385, 1339 (citations omitted).

125. | amunabdletofindasngleindicationintherecord beforeusthat thetrid court—for evenamoment
—conddered less dradtic sanctions. Furthermore, thefailureto attend the depositions was unguestionably
the decidon of plantiffs counsd. In Pierce, the plantiff ‘s complaint was dismissed, with prgjudice,
becauise Pierce not only abused the discovery process, but aso intentionally presented false tesimony.
Thus, Pierce would seem to gand less as authority for the mgority than for my view.

726. In Scoggins v. Ellzen Beverages, Inc., dted by the mgority, the plantiff repeatedy
misrepresented her medicd higtory.

127. InGilbert v. Wal-Mart Stores, Inc., the plantiff was plainly told thet failure to atend the
scheduled deposition would result in dismissal of the complaint. The plaintiff ignored the warning and
refused to attend, resullting in an gopropriate dismisAl.

128. InBowiev. Montfort Jones Memorial Hospital, the plaintiff falled to produce atimey
desgnation of expert. Thetrid court did not sanction the plaintiff but, rather, entered summary judgment
dueto alack of evidence.

129. The mgority dedares that the plaintiffs conduct subtantidly prejudiced the defendants trid

preparation. | am unableto find evidence of any such prgudice in the record.

14



130. Thetrid court could easly have ordered less-severe sanctions? and accomplished the necessary
purposes without adismissd. Inmy view, it should have been done.
131.  For thesereasons | respectfully dissent.

WALLER, P.J., JOINSTHIS OPINION.

2For instance, thetrid court could have ordered the plaintiffs to submit to adeposition, with plaintiffs
counsdl paying al cogts including attorney fees.
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